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ILLINOISV. WARDLOW, 120 U.S. 673
(2000)

FACTS. Upon seeing a caravan of police
officers entering the neighborhood, an area
known for heavy drug trafficking, Wardlow fled
on foot. Hewas carrying an opague package.
Officers caught up with him and seized him.
They executed a pat-down search of Wardlow,
and the package. Fedling ahard, heavy object
in the shape of a handgun ingde the package,
they opened it to find a.38 revolver.

ISSUE: Issmply fleeing from the police,
under smilar circumstances, sufficient to
perform a Terry stop?

HOLDING: Yes

DISCUSSION: Under Terry, astopis
judtified if the officer has a“reasonable,
articulable suspicion that crimind activity is
afoot....” Inthiscase, Wardlow’s presence
in ahigh crime area. combined with his sudden
flight upon seeing police officer was sufficient to
meet the standard.

The Court held that “[w]hile “reasonable
suspicion” is less demanding than probable
cause, theremugt be at least aminimal leve of
objective judtification for the sop.” This case
as0 serves to define how “reasonable
suspicion” relates to probable cause,
specificaly pointing out thet it islessthan a
preponderance of evidence.

The Court made the point that unprovoked
flight is not “going about one' s business,” that it
is infact, “just the oppogte” Allowing officers
confronted with such flight to stop the fugitive
and invedtigate further is quite consstent with
the individud’ s right to go about his business or
day put and remain slent in the face of police
questioning.

Shawn M. Herron, JD.

FLORIDA V. J.L., 120 U.S. 1375 (2000)

FACTS Miami- Dade officers received
an anonymoustip that ayoung black male was
danding at a particular bus stop, wearing a
plaid shirt, and that he wasin possession of a
gun. A few minutes later, officersfound JL.,
aong with two other young men, wearing a



plaid shirt, at that location. The officers
observed no suspicious conduct, nor did they
see anything to lead them to suspect that J.L.
had aweapon. They seized and frisked JL.,
and found afirearm.

| SSUE: Can an anonymoustip aone,
with no other corroborating information, give
reasonable suspicion to frisk for agun?

HOLDING: No

DISCUSSION: The Court held that an
anonymous tip that is unsupported by specific
information about a firearm is not sufficient to
satisy the requirement of Terry that an officer
have reasonable suspicion before initiating a
frisk for adeadly wegpon. In this case, the
officers had nothing but an anonymous tip about
an individua carrying afirearm. An exception
grictly because afirearm is dleged would
subject individuas to the potentia for
harassment by officers acting solely on
anonymous tips that may, or may not, be
credible. The Court insistson at least an
indicia of rdiability and credibility in anonymous
tips.

The Court specificdly stated that this case does
not reach to areas where an individua has a

diminished expectation of privacy, such as
arports and schools.

Shawn M. Herron, JD.

DICKERSON V. U.S,, 120 S. Ct. 2326
(2000)

FACTS:  Dickerson was indicted for bank
robbery, conspiracy to commit bank robbery
and using a firearm in the course of committing
a crime of violence. Before trid, Dickerson
moved to suppress a statement he had made at

aFBI fied office on the grounds that he had not
received Miranda warnings before being
interrogated. The appellate court reversed the
lower court order suppressng the statement.
While the court agreed that Dickerson had not
received Miranda warnings before making his
Statement, it held that Section 3501 of the U.S.
Code makes the admisshility of Statements
such as Dickerson’s depend upon

whether they were made voluntarily was
satisfied in this case. The Court concluded that
the United States Supreme Court’s decision in
Miranda was not a conditutiond holding;
therefore, Congress could by satute have the
find say on the question of admisshility.

|SSUE: In cases where a defendant has made
a datement without Miranda warnings, does
Section 3501 of the U.S. Code's “totality of
the circumstances’ test as to the voluntariness
of the daement permit the datement’'s
admission into evidence if the federd trid court
makes such afinding?

HOLDING: No

DISCUSSION: Congress did not have the
condtitutiona authority to enact Section 3501 of
the U.S. Code, passed two years after the
United States Supreme Court’s decison in
Mirandav. Arizona. The effect of Section 3501
was to overrule Miranda and apply a “totaity
of the circumstances’ test in which the federd
trid judge determines whether a satement was
meade voluntarily without regard to any warning
requirement. Congress has no authority, by
legidation, to override United States Supreme
Court’s decisons that interpret and apply the
Conditution. The decson in Miranda
announced a condtitutiona rule that may not be
superceded by Congressond legidation that
modifies the decison. The Court specificdly
declined to overrule Miranda.




BOND V. UNITED STATES, 120 S.Ct.
1462 (2000)

FACTS. Steven Dewayne Bond was traveling
on a bus from Cdifornia to Little Rock,
Arkansas. The bus stopped at a Border Patrol
checkpoint in Serra Blanca, Texas, where a
Border Patrol agent boarded the bus to check
the immigration satus of the passengers. After
completing the check, the agent waked
forward from the back of the bus, squeezing dl
of the soft luggage that the passengers had
placed in the overhead compartments. He
squeezed a bag belonging to Bond that was in
the compartment over Bond's head. When the
agent squeezed the bag, he felt a solid brick-
like object. Bond admitted the bag was his and
gave consent to the agent to open it. The agent
discovered a brick of methamphetamine, and
arrested Bond. Bond’'s motion to suppress the
drugs as fruit of an illegd search was denied,
and he was convicted of possesson with intent
to digribute methamphetamine.  The Fifth
Circuit Court of Appeds upheld the conviction,
finding thet the manipulation of the bag was not
a search within the meaning of the Fourth
Amendment.

ISSUE: Is the squeezing of soft-dded luggage
a“search?’

HOLDING: Yes

DISCUSSION: The U. S. Supreme Court
reversed the Court of Appeds, holding that the
agent’s manipulation of the cary on bag
violated the Fourth Amendment prohibition
againg unreasonable searches. The Court
rgected the government’s argument that by
placing his bag in the passenger compartment,
and thus exposing it to the public, Bond did not

Susan Smith Horne, J.D.

have a reasonable expectation of privacy that
his bag would not be physcaly manipulated.
After dl, it would not be unusua for such a bag
to be touched and moved by other passengers
while traveling. The Court didinguished this
casefrom Cdiforniav. Ciraolo, 476 U. S. 207,
106 S. Ct. 1809 (1986), and Horida v. Riley,
488 U.S. 445, 109 S.Ct. 693 (1989), which
the government had cited as judification. In
Ciraolo and Riley, the Court had held that
matters open to public observation are not
protected. The Court distinguished those cases
by noting that they had involved only visud
observation, not tactile observation of an
opague bag by manipulating it. The Court
noted that while carry on bags are not part of
the person, a traveler uses them to transport
persond items that they wish to keep with them.

Further, the Court stated that while a traveler
certainly hasto expect that a carry on bag might
be handled or moved by other passengers or
employees of the carrier, the traveler does not
have an expectation that they will “fed the bag
in an exploratory manne”. Therefore, the
physcad manipulation of the bag violated the
Fourth Amendment.

Michad S. Schwendeman, J.D.

FLIPPO V. WEST VIRGINIA, 120 S.Ct. 7
(1999)

FACTS. Hippo and hiswife were vacationing
a acabinin agate park. One night he cdled
911 to report that they had been attacked, and
the police arrived to find Hippo waiting outsde
the cabin, with injuries to his head and legs.
After questioning him, an officer entered the
building and found the body of Hippo's wife,
with fatal head wounds. The officers closed off
the area, took Hippo to the hospital, and



searched the exterior and environs of the cabin
for footprints or sgns of forced entry. When a
police photographer arrived at about 5:30 am.,
the officers reentered the building and
proceeded to "process the crime scene.” For
over 16 hours, they took photographs,
collected evidence, and searched through the
contents of the cabin. At the crime scene, the
investigating officers found on a table, among
other things, a briefcase, which they, inthe
ordinary course of investigating a homicide,
opened, wherein they found and seized various
photographs and negetives. The photographs
included severa taken of aman (later identified
asafriend of Hippo and amember of the
congregation where Hippo was the minister)
who appearsto be taking off hisjeans. The
prosecutor introduced the photographs as
evidence of Hippo's reationship with the man
and argued that the wife' s digpleasure with this
relationship was one of the reasons that
motivated Hippo to kill her.

Hippo was indicted for his wife's murder and
moved to suppress the photographs and
negaives discovered in an envelope in the
closed briefcase during the search. He argued
that the police had obtained no warrant, and
that no exception to the warrant requirement
judtified the search and seizure. The trid court
denied the motion to suppress, goproving the
search as one of a “homicide crime scene”
The West Virginia Supreme Court of Appeds
denied discretionary review and  Hippo
appealed to the United States Supreme Court.

| SSUE: Isthere acrime scene exception to
the warrant requirement?

HOLDING: No

DISCUSSION: In an unanimous opinion the
U. S. Supreme Court reversed the lower courts

for further proceedings, sating: “A warrantless
search by the policeisinvaid unlessit fdls
within one of the narrow and well-ddlineated
exceptions to the warrant requirements. . . .
The pogtion of thetrid court squarely
conflicted with Mincey v. Arizona, 98 S.Ct.
2408 (1978), where we rgjected the contention
that there is a‘murder scene exception’ to the
Warrant Clause of the Fourth Amendment. We
noted that police may make warrantless entries
onto premises if they reasonably believe a
person isin need of immediate ad and may
make prompt warrantless searches of a
homicide scene for possible other victimsor a
killer onthe premises, . . . but we rgected any
generd ‘murder scene exception’ as
"incongstent with the Fourth and Fourteenth
Amendments. . .."” The Court expressed no
opinion on whether the search might be judtified
as consensud or the applicability of any other
exception to the warrant rule.

Kenneth P. Alexander, J.D.

U.S. V. DICE, 200 F.3d 978, (C.A.6 (Ohio)
2000)

FACTS: A confidentid informant told Police
that Dice's resdence was using alarge amount
of dectricity. The informant further advised that
Dice was conducting an indoor marijuana
cultivation operation. Further investigation led
to the issuance of asearch warrant. The
warrant was served which reveded a marijuana
cultivation operation and more than 1,900
marijuana plants, aswell as grow lights, other
gardening, plumbing and dectrical equipment
used for indoor cultivation of marijuana, and
fertilizer.

Dice sought to suppress the evidence, stating
that the entry to the house did not comply with



the knock and announce requirement under the
Fourth Amendment. Disputed testimony
regarding the method of entry was introduced at
trid. The officerstedtified that asthey
approached the residence they announced that
they were deputy sheriffs and that they had a
search warrant. Another officer then knocked
on the door, waited "afew" seconds, and on
hearing movement in the house, forced the door
open. Dice tedtified that he was in the kitchen
when the officers arrived outsde of his house,
and had begun to wak into the living room
when they entered. He stated that he heard
neither an announcement nor aknock at the
door; rather, he smply heard his dogs barking
loudly, followed by the officers crashing through
the door.

The entry team had no informeation indicating
that Dice was armed or dangerous, and aso
had no information that anyone in the home was
at risk of harm. Officers aso acknowledged
that they had not been refused entry into the
home. After knocking down the door, a
number of officers entered the resdence to
execute the search warrant.

ISSUE: Isthe entry after announcing,
knocking, and waiting afew seconds before
entry acceptable under the Fourth Amendment?

HOLDING: No.

DISCUSSION: Based on the officers
testimony that they only waited a"few" seconds
after knocking before violently entering the
house, the tria court found that the officers had
not provided a reasonable opportunity for Dice
to respond to their knock and announcement.
On apped to the U.S. Sixth Circuit Court of
Appeds, the Court, citing Wilson v. Arkansas,
514 U.S. 927 (1995), held that, absent certain
exigent circumstances, it is unreasonable under

the Fourth Amendment for an officer to enter a
dwdling without first knocking and announcing
his presence and authority.

Anintegrd part of the knock-and-announce
rule is the requirement that officers wait a
"reasonable’ period of time after aknock
before physicdly forcing their way into a
resdence. This gives the private resdent the
opportunity to alow them into the resdence.
Casesin which officers make a forced entry
seconds after announcing their authority and
purpose will be carefully scrutinized to
determine whether there is compliance with the
announcement requirements.

Bobby E. Ricks, JD.

COMMONWEALTH V. MINIX, 3
SW.3d 721 (Ky. 1999)

FACTS: A Pantsville City Police Officer
sopped Minix for running astop sign. The
officer sugpected that Minix was under the
influence of dcohol and requested that he
perform severd field sobriety tests. In addition,
the officer made two atempts to administer a
preliminary breeth test (PBT); however, the
insrument failed both times. Based upon the
officer's observation of Minix's performance of
the sobriety tests, the obvious odor of acohol
and Minix's eratic driving behavior, Minix was
arrested for driving under the influence (DUI)
and taken to the Johnson County Detention
Center. After arriving at the center, Minix
refused three times to submit to a bresth test
using the Intoxilizer 5000 machine. Insteed,
Minix requested that he be taken to the local
hospita for ablood test. Since he had declined
to take the breath test, the officer refused to
transport Minix to the hospitd.



Minix was charged with DUI second offense,
disegarding a dop sSgn, and disorderly
conduct. Minix pled guilty to the disregarding a
stop sign and disorderly conduct charges, but
moved the Johnson Disgtrict Court to suppress
al evidence of his intoxication because of the
officer's refusa to honor his request for a blood
tet. Minix dso moved to dismiss the DUI
charge on the grounds that there was insufficient
evidence of his guilt. The didtrict court granted
both motions. The Johnson Circuit Court
affirmed the dismissd, gating that under KRS
189A.103(7), Minix "was entitled to a test of
his own choosng and the officer could not
refuse the driver his right to the test once the
driver [had] submitted to the preliminary breath
tex”  The Court of Appeds afirmed the
circuit court's judgment regarding Minix's right
to his own test, but vacated and remanded that
part of the judgment which suppressed dl other
evidence of Minix's intoxication and dismissed
the charge.

ISSUE: Doesthetaking of a PBT sisfy the
requirement for a breath test?

HOLDING: No

DISCUSSION: The Kentucky Supreme
Court reversed and remanded the case for trid.
KRS 189A.103(1) requires an individuad to
comply with an officer's request not only in the
fidd following the initid stop, but dso the
officer’s request to administer a post-arrest test
utilizing the Intoxilizer 5000 bresth machine.
Only after an individua has complied is he or
dhe etitled to an independent test. The
language of KRS 189A.103(7) requires that the
individud submit to a vaid firs test before the
right to an independent test arises. The purpose
of dlowing an accused an independent test isto
obtain another result to compare with or
controvert the police officer'stest. If thereisno

determination of acohol concentration from a
successful post-arrest test, there is no statutory
entitlement to an independent test.

NOTE: This case was decided under the law
in existence before October 1, 2000. The
changes to the law that became effective on that
date should not affect the results, but should in
fact reinforce this decision.

Kenneth P. Alexander, J. D.

BAKER V. COMMONWEALTH, 5
SW.3d 142 (Ky. 1999)

FACTS. Two Lexington officers were
patrolling an area known to be associated with
drug and progtitution activity. Baker was
gtanding on a corner, with aknown progtitute,
conversng. The officerstold the prodtitute to
move aong, and both she and Baker did so. A
few minutes later, the officers found the two
back at the same location. One of the officers
approached the two. Baker was wearing
baggy pants and had his hands in his pockets,
athough the officer agreed that Baker did
nothing threstening.

However, because it was late a night, and
because of the nature of Baker’s clothing, the
officer asked Baker to take his hands from his
pockets. When Baker did not submit to this
request, the officer ordered him to do so. As
Baker removed his hands, he tossed a crack
pipe and a packet of crack cocaine to the
ground. He was charged with possession of
cocaine and drug parapherndia

ISSUE: Wasit an unlawful seizure to order
Baker to remove his hands from his pockets?

HOLDING: No



DISCUSSION: The Court agreed with the
lower court decisions that held that it was
reasonable for the officer to be concerned for
his safety, and to make that order. The Court
agreed that the order was a seizure, in that a
reasonable person may not fed they were free
to leave once such an order had been given.
However, the Court stated that a further
decison was necessary in this case, the decison
as to whether that seizure was reasonable under
the circumstances.  The Court determined that,
given the totdity of the circumstances, thet it
was gppropriate and reasonable to make that
order, in that the intrusion upon Baker was
minimd and overridden by the legitimate
concern for safety.

Shawn M. Herron, JD.

BRIMMER V. COMMONWEALTH, Ky.
App., 6 SW.3d 858 (1999)

FACTS. Brimmer and others were arrested
while datempting to sdl maijuana to a
Nicholasville police informant. The incident
took place near the ABC Learning Tree
Montessori  School (ABC). Brimmer was
indicted for trafficking in a controlled substance
within 1,000 yards of a school. A hearing was
held by Jessamine Circuit Court as to whether
ABC was a school for the purposes of KRS
218A.1411. The Court ruled that it was a
school building used primarily for classroom
indruction, and that ABC was therefore a
school for the purposes of KRS 218A.1411.
Brimmer entered a conditiond guilty plea and

gppeded the ruling.

On appedl, he argued that ABC was merdly a
daycare budness tha markets itsdf as a
Montessori school and that the building is not
used primarily for classroom ingruction.

|SSUE: Is a Montessori school a “school” for
drug trafficking purposes?

HOLDING: Yes

DISCUSSION: The Kentucky Court of
Appeds uphdd the ruling by the Circuit Court
that ABC was a school for the purposes of
KRS 218A.1411. The Court noted cases from
other jurisdictions that held that Montessori
schools were schools for the purposes of
datutes that restricted activities, such asthe sde
of beer, within a given radius of a schoal.
Those courts had noted that Montessori
schools were not mere nurseries, but that
attending students were taught by state certified
teachers usng dtate certified lesson plans. The
Brimmer Court hdd that “ABC dealy fdl
within the term ‘school’ or ‘school building’
contained in KRS 218A.1411." The Court
basad its ruling on the evidence that the primary
purpose of ABC was educationd instruction of
children. The fact that younger children were
not given as much ingruction as older children
was not dgnificant as that is the typica pattern
in an ordinary public school aswell.

Michad S. Schwendeman, J.D.
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